Nichard Ges, Eſq; and Phillipa Edwin Lewis Adminiſtrator of James Pearſe} 
his Wife, Executrix of John Beaumont, Appel- the Younger, the Right Honourable Edward, Earl of Fer- 
Eſq; who was Colonel of the Regi- Jlants. ſey, and the Right Honourable Barbara, Counteſs of Fer- 
ment call'd the Princeſs Anne of Den]. - ſep, his Wife, Daughter, Heir, and Adminiſtratrix of William L dents. 
mark's, 35 . Chiffince, Eſq; and William Blackway, Executor of Elixabeth 
VV Pearſe, who was the Relict and Executrix of James Pearſe 
the Elder. 1 „ „ 


The Appellants C As E. 


v 


— 


12 Feb. 1688, JI Olonel Fobn Beaumont, by Articles duly executed, appointed Mr. Pearſe the Younger, to be Agent to his Regiment, who, by 
FE: the ſame Articles, was oblig'd carefully to receive and pay the Regiment's Money, according to the Colonel's Directions, and to keep 
his Accounts clear and even ; in Conſideration whereof, he was to continue Agent, and be allow'd one Man's Pay out of every Com- 
pany, from the 1ſt of January 1688. and William Chiffince, Eſq; and James Pearſe his Father, became bound to the Colonel for his due 
Performance of the Articles, in a Bond of 4000 J. But Mr. Pearſe having ren & the Regiment's Money, by advancing to ſeveral Officers 
conſiderably more than their full Pay, without the Colonels Directions, was turn d out in Auguſt 1689, and the Colonel put the Bond in Suit 
againſt his Sureties, and exhibited a Bill in the Name of the Attorney General, to compel him to account in the Exchequer, according to the 
Articles, and the Courſe of Agency. And in his Anſwer, he confeſs d 8641 J. 7 5. 10 d. receiv'd, and ſubmitted to account accordingly. | 
It was decreed, Proceedings on the Bond ſhould be ſtay'd, and that Mr. Eden, then Deputy Remembrancer, ſhould ſtate the Accounts accord- 
ing to the Articles, and the Courſe of Agency; but Mr. Pearſe only brought in a confus'd Schedule of 140 general Items, without any Order of 
: Time or Perſons, amounting to 8163 J. 7 s. 7 d. to diſcharge the ſaid 8641 J. 7 s. 10 d. Whereupon the Colonel inſiſted, that he ſhould ſtate the 
Accounts for each Company according to the Articles, and the Courſe f Agency, which excludes all Sums ſo over-paid to the Officers; and therefore 
Mr. Pearſe declin'd the ſame,and dy d in 1695. And in Trinity-Term following, Colonel Beaumont renew'd Proceedings on the Bond, and obtain d 
Judgment, which was affirm'd in the ee rar in Michaelmas-Term 1698, but was — 95 from taking out Execution, by croſs Suits in 
: | the Exchequer, and dy'd in 1701, before he could reap any Benefit by the ſaid udgment, leav ng the Appellant Phillippa his Executrix, againſt 
i whomthe a extiibited Bill in the Exchequer, to revive the formæt Proceedings on- the Account, and to ſtay further Proceedings 
| at Law. FVV . F e „ | 8 ä 
22Junz 1704. It was decreed, that the whole Matter be referr d to Mr. Barker, then Deputy-Remembrancgr,,.to ſtate the Account according to the Arti- 
cles, and the Courſe of Agency, who was to allow of ſuch Vouchers as were prov'd, or admitted by Colonel Beaumont, before Mr. Eden, Where- 
upon ſeveral Witneſſes were examin'd, to inform the Deputy-Remembrancer,, that the ponſtant and known: Corſe of Agency is, to make the 
Pay of every Company in the Regiment, and the Payments iffu'd to ſatisfy the ſame' by the Agent, Ballance with the Eſtabliſhment, and not 
to exceed the ſame to any one Officer whatſoever, without the Colonel's expreſs Direction, But the Reſpondents relying upon the general 
Items formerly brought in by Mr. Pearſe, and tranſcrib'd in a Paper, ſign d by Mr. Elen, demanded Allowance for 8163 J. 7 s. 7 d. and in- 
ſiſted upon anew Schedule of fix other Items, which were never pretended to by Mr, Pearſe, An thereupon, Mr. Stephens, the now Deputy- 
—  Remembrancer, made a Report; and by tacking the ſaid two Schedules thereunto, allow'd the 81637. 7.5. 7 d. and the (ix new Items, amount- 
ing to 5441. 16 5. 11 4. to the Reſpondents, without Rating any Account in the Courfe F Ageney, according to the Directions of the ſaid Decree. 
20 Eb. 108. Upon Exceptions taken to this Report by the Appellants, the Court contirm'd it as to the 8163 J. 7 5. 7 d. and directed an Iſſue at Law 
5 to try whether any Part of the 544 J. 16s. 11 4. was included in the Paper fign'd by Mr. Eden, but refus d to direct any Iſſue to try whether 
FRE the Sums were due to the Officers, to whom they were pay d, or how much was due to them. OO . 


RY The ſingle Queſtion is, 


Whether Mr, Stephens, in making this Report, hath purſu d the Decree of the 22d of June 1704; and if he hath not, whether the Reſpon- 
dents ſhall-account with the Appellants in the Courſe of Agency; without which, it is impoſſible to make the Accounts clear and even, accord- 
ing to the plain Words of the Articles ? It's evident, upon the Face of the Report, that he hath not ſtated any Account according to the Courſe 

: of Agent , and the Reſpondents ought to account in that manner, for theſe Reaſons, among many other, = „ 

Ist. Becauſe, by the firſt Bill, Auſwer, and Decree, of the 4th of February, 1690, Colonel Beaumont inſiſted, and Mr, Pearſe ſubmitted, and 


4 Feb. 1690. 


I 
| 


the Court directed the Account to be ſtated according to the Articles, and the Courſe FA Agency; and the Decree of the 22d of June, 1704, on 
Which the Report ſhould be founded, refers the whole Matter to Mr. Barker, and directs the Reſpondents to account in the ſame manner. _ 
2dly, Whatever Payments were made to any Officer above his full Pay, were advanc d by the Agent at his own Peril, (unleſs by the Colonel's 
Directions) and its utterly impoſſible to diſtinguiſh ſuch het lf arg until the Accounts for each Company (which is the known Me- 
792 500 8 the 1. . be ſtated in the Courſe of Agency, As for Inſtance, Capt. Cooke's Account, by Mr, Pearſe's Anſwer and Items in the 
Schedules will ſtand thus 5 VV . | Fs p” 


Capt. Cooke and Company, 7 4 Diboor : = per Contra, Creditor. 
: 2 „ ; ; „ 0 | 4. » : | | | Zh . d. 
Jo Subſiſtance, according tothe Eſtabliſhment, £7} 220 o By full Neat Pay for January and February, 88, 148 10 10 


069, 153 15 * 


5 = fy 3 Diſcharge, 302 9 11 
- Overpay'd, and therefore not to be charg'd on the Appellants, 17% 11 5 


_— ——ů— 


To more on the ſame Account, and advanc'd, 83 11 
To more advanc d him, as pretended in one of the ſix Items, 131 


Charge, 482 I | 


0 
To more pay d him on Account of Clearings, 47 9 4 131 o 8 For March and April, 
o 8 


+» 


482 I 4 


And ſeveral other Sums.in like Manner, which ought to be pay'd to other Companies, whoſe Clearings the Colonel was forc'd to pay out 
of his own Pocket ; So that if the Accounts be duly taken, he will appear indebted to the Colonel above 1000/7, 

 3ly. And therefore, as this Report moſt apparently injures the Appellants, ſo the Notion on which it is founded, viz. Tht 
all Payments made by the Agent to the Officers, whether due to them or not, ſhall be a good Diſcharge againſt the Colonel, is un- 
reaſonable z, for by the ſame Reaſon, every Steward might pay half his Maſter's Servants double their Wages, and leave the other half unpay'd, 

(tho the ent had ifſu'd to him to pay all alike) and yet make up a good Account of his wen 3 0 1 
Athly. If ſucha Precedent ſhould prevail, it will put the whole Army (whoſe Pay ought to be duly and equally diſtributed, as it is iſ- 
ſu'd) under the Power of an Agent, to pay them as unequally as he pleaſes ; | . | 
ay It's objected, That when, at the Colonel Deſire, a Regimemal Acount was deliver d to Mr. Eden, the Colonel would not agree to allow di- 
* W e. vers Sums advanced to the Officers, and ſo they went on upon 4 general Account, and the Colonel did admit or allow all the Items of Mr. Eden: 
feats, Papers, except the four laſt, which, upon producing Vouchers, ho likewiſe afterwards admitted or allow'd of. 8 
Anſwer, Nothing of this 6 ni in Mr. Eden's Certificate, but it is contradicted by the Proofs in the Cauſe; and if it did, the Reſpondents 

can take no Advantage thereof, becauſe they ſtand upon a new, diſtin, and independent Decree made fince the Colonel's Death. Yet admit- 
ting, that Colonel Beaumont allow'd all thoſe Items to be paid in Fact to the ſeveral Officers, it can never ſubject him nor his Executors to be 
charg'd with any Over-Payments that ſhall appear to have been ſo advanc'd to the Officers, eſpecially fince by the Reſpondents own Evidence 
it appears he would not agree to allow them, And therefore the Appellants hope the Decree ſhall be revers d, and the Deputy-Remembrancer 


proceed to ſtate the Account, according to the laſt Decree, - ; = 
5 1 William Ettricke, 


* 


